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Introduction

Alternative Dispute Resolution ("ADR") refers to ways of settling disputes
outside of the traditional courtroom setting.1 ADR techniques typically involve settling
legal conflicts and disputes using methods such as arbitration, mediation, and negotiation,
however other types of ADR are also used.” As the costs associated with litigation rise,
and the courts have become backlogged with cases causing severe delays in reaching
final decisions, many states have started to experiment with and implement various types
of ADR programs in an effort to combat some of these issues.” In addition to a pilot
project in Oregon, “ten federal district courts currently have mandatory programs of
court-annexed, non-binding arbitration that are funded by Congress.”4

Some of these programs are voluntary and others are mandatory. In recent years,
“dispute resolution techniques have caught the public imagination as a painless way to
reconcile conflicting positions.” “The techniques have also been sold as providing fast
resolution to a broad spectrum of dispute types.”6 In recent years, alternative dispute
resolution techniques have gone from being thought of as a new way of settling disputes
to being a preferred method of conflict resolution for many subject areas.

Given the new acceptance of ADR in the courts and among people interested in
avoiding the costs and lag time associated with the court system, are alternative dispute
resolution techniques appropriate for use in all types of conflict, or just certain subject
areas? Namely, is ADR an appropriate method for resolving some types of
environmental conflicts? 7 Should certain environmental litigation cases be required to
go directly to dispute resolution, as are family law issues in New Jersey? If so, is there a

limitation on the types of environmental cases that should be subjected to ADR? How is




that determined? This paper will focus on these questions through an analysis of ADR,
its benefits, how it is currently being used in the courts and why it is seen as an
appropriate alternative.

First, we will begin with a brief overview and definition of ADR. In this
overview, we will discuss the techniques and criteria for determining the types of cases
that are typically thought of as appropriate for alternative dispute resolution. It will also
look briefly at the benefits of dispute resolution typically experienced by participants in
this process. Next, we will conduct a short review of the current state of environmental
dispute resolution. When and how this technique is being used when it comes to
environmental disputes and what successes have been made in solving environmental
disputes using conflict resolution?

We will then proceed to look at the New Jersey court-annexed mediation
program. We will review the history and rationale behind that program, as well as the
current areas where cases are referred to mediation in New Jersey prior to a court hearing.
Thereafter, we will examine the characteristics of these cases and explore why it is felt
that these types of issues are appropriate for alternative dispute resolution methods, what
is gained from ADR, and the reasoning behind this requirement. Finally, we will
summarize with a comparison of the cases currently recommended for mediation and
environmental cases. Do their differences and/or similarities dictate a different handling
or recommendation when it comes to ADR?

Based on this analysis, it will become clear why many of the issues addressed in

environmental law cases, due in part to the public policy and societal interest inherent in




these cases, are suitable for alternative dispute resolution methods and a good match for
the New Jersey court-annexed mediation and arbitration program.

Dispute Resolution: An Overview

The U.S. Department of Justice defines dispute resolution as “encompass[ing] a
number of processes that involve the presence of a neutral person who assists other
people in addressing a problem or issue.”® Three methods of dispute resolution methods
are often used in ADR — negotiation, mediation and arbitration — though several others
are available. Some additional methods of ADR include conflict consulting and
coaching, conciliation and transformative interventions.” The method which is
implemented or preferred often depends on the issue in dispute. Some parties prefer that
a binding decision be reached, while others simply want a neutral third party to assist
with discussion and guide the parties towards a settlement. All of these methods will be
referenced in various ways throughout this note.'

Dispute resolution can complement, and is often an alternative to, the typical
judicial process. This process is different than traditional litigation in that rather than a
judge determining the final outcome, these alternative methods “allow all parties or
stakeholders in a dispute to reach a mutually satisfactory agreement on their own
terms.”'! As an example, one of the ADR processes, mediation, allows all of the
interested parties to present their issues and concerns and encourages these parties to
come to a mutually acceptable decision. This is typically accomplished with the help of
an impartial mediator.'* In short, dispute resolution encourages a different path from
standard litigation and the adversarial process, a path that can often save all parties time

and money.




Why are ADR techniques becoming an attractive alternative to the standard
adversarial court process? There are several reasons for this trend. For one, ADR seeks
to ensure that the interests of all parties are heard, discussed and considered beyond a
simple legal analysis. Through ADR, “stakeholders who work toward a shared, positive
outcome can often achieve better results than they would have received in court.”"?
Other benefits of mediation include: giving the parties involved greater control over the
final outcome of the dispu‘[e;14 enabling cooperation among all of the interested parties as
a final agreement is reached;"” reducing the time and cost often associated with
traditional litigation;16 and achieving greater compliance with agreements than with
court-imposed judgments.17 Another primary benefit is that the dispute resolution
process is confidential, which means parties can avoid public disclosure of information."®

The federal and state governments recognize that this method of dispute
resolution has the potential to benefit both the court system and the parties involved in a
conflict. Because of this, many court systems have ADR and mediation programs
governed by rules and guidelines.19 In addition, the ADR field has many research centers
and organizations dedicated to exploring appropriate uses of ADR and reporting statistics
relating to the practice of ADR across the world. Some examples of the growing use of
ADR include: the creation of the Alternative Dispute Resolution Act (ADRA) of 1998,
which requires federal district courts to adopt an official ADR program; the Federal
Mediation and Conciliation Service now employs nearly 200 full-time mediators; and the

U.S Postal Service’s REDRESS program through which the nation’s oldest employer

conducts over 10,000 mediations a year.20




Though there are benefits to approaching certain conflicts through ADR, people
versed in the field agree that several factors must be present in order for ADR to work
successfully. ADR is being applied to many cases regardless of subject-matter and is
typically encouraged by the courts and attorneys where appropriate; however, experts
find that ADR is most likely to be successful when all parties participate voluntarily.21
While this may seem inconsistent with the idea of court ordered mediation (forcing
parties into negotiation proceedings), statistics show that about 2% of all civil actions go
to verdict and the majority of cases sent into court-ordered mediation result in voluntary
settlement.” Thus, states have found that “the potential benefits of compelled mediation
to the parties and to the court far outweigh the risk that the mediation will be
unsuccessful.”® In most cases, what is being directed by the courts to these parties is not
that they must resolve the conflict without going to court, but simply that prior to the
expense and process of a full trial, the parties meet to discuss the conflict and try to come
to a mutually acceptable solution.**

Despite this, there are still characteristics that a case should have which are
favorable to mediation. These are things the courts and others should look at prior to
recommending, participating in or compelling mediation: 1) one of the attorneys requests
mediation or admits that mediation may work, 2) there is indication that prior discussions
were attempted but unsuccessful, 3) the cost of litigation outweighs the amount at issue,
4) the plaintiff’s recovery is likely to be small, 5) the trial is likely to be long or complex,
6) all parties have experienced representation, 7) the parties have a relationship, which

they will likely have to continue after the trial is over, 8) the parties involved are able to




understand and articulate their interests, or 9) the case has gone though discovery and
evaluation and is still unsettled.”

Environmental Dispute Resolution

Environmental Conflict Resolution, or ECR, is ADR applied to environmental
conflicts. Though the intended outcome is the same that is, achieving resolution to legal
issues through the use of mediation rather than litigation, the sometimes complex nature
and unique characteristics of environmental disputes can change the application of ADR
to these issues.”® Some of these characteristics are the fact that environmental disputes
often involve multiple interested parties, the information reviewed in these cases is often
presented in technical scientific language and complex terms, there is often a degree of
scientific uncertainty at issue, an unequal balance of power, and issues of public interest
involved.”” In essence, “[e]nvironmental disputes are a unique breed. They are not
particularly well-suited for judicial determination because they are so technically
complicated and incredibly expensive to try.”28 Because of this, many courts and
attorneys are looking to ECR as an alternative solution for solving these disputes.

As discussed above, the factors that lend themselves to successful ECR are the
voluntary participation by all parties involved, ability of all parties to actively participate
in the ECR process, the option to withdraw and go to litigation always being open, and
the fact that the mediator is not directing but rather guiding the parties towards a mutually
acceptable agreement and that there is an agreement by parties in the beginning to accept
the ultimate resolution of the dispute.29 Despite these differences from other types of
cases often seen as appropriate for mediation, the application of conflict resolution to

environmental issues applies similar techniques and processes. But are environmental




dispute resolution programs effective? The data indicates that it is, but there are
challenges to evaluating ADR programs. Some of this challenge is related to the private
nature of the disputes.

New Jersey Court Mandated and Voluntary Dispute Resolution

So far we have seen some general information regarding ADR and ECR. We
have looked at ADR techniques, benefits and applications to cases that would normally
follow the traditional litigation channels. We have also listed some different programs in
place that address the need for mediation in the court system and in government agencies.
Although many states have rules regarding which cases are appropriate for mediation and
when issues should be sent to mandatory mediation by judges, we will look at New
Jersey rules as an example. First, we will look at the background and current state of the
New Jersey arbitration rules. Then, we will review which cases are recommended for
arbitration in New Jersey and why. Finally, we will evaluate whether the types of cases
identified as potentially good for mediation proceedings are in fact appropriate.

Court mandated arbitration began in New Jersey with the creation of the Supreme
Court Committee on Complementary Dispute Resolution in 1983.*° This was
accompanied by legislation mandating that automobile negligence cases where the claim
for non-economic losses valued at less than $15,000 were submitted for mandatory
arbitration and later, non-economic losses valued in excess of $15,000 went to arbitration
on a voluntary basis.”’ The intent of this mandate was “to establish an informal system of
settling tort claims arising out of automobile accidents in an expeditious and least costly

manner, and to ease the burden and congestion of the state courts.”?




In July 2000, the Supreme Court expanded court annexed arbitration to include
commercial cases as well as all automobile and other personal injury cases, except for
complex cases as defined by the rules or by judicial consent upon application of the
parties.33 The commercial cases that fall under this rule are identified as, "all actions on
a book account or instrument of obligation, all personal injury protection claims [no fault
benefits] against plaintiff's insurer, and all other contract and commercial actions that
have been screened and identified as appropriate for arbitration . . . 3

As we see from the cases identified in the rules above, New Jersey recognizes that
sending certain cases to ADR has benefits beyond helping parties come to non-
adversarial agreements and realizing a cost savings.”> Sending cases to court-annexed
mediation also helps relieve the backlog of cases experienced by the courts caused by
litigating cases that either do not have a high economic gain for the prevailing party, or
that are not overly complex to require the legal expertise of a presiding judge.36 While
these cases are appropriate for mediation, this rule fails to take into account the other end
of the spectrum, i.e. cases that have high monetary stakes or those that include several
parties and involve matters of a complex scientific and regulatory nature; cases like those

that come up in the environmental law arena.

Environmental Cases: Appropriate for ADR in New Jersey?

So, what about environmental disputes? What characteristics are similar to those
identified in the last section as being appropriate for mediation in New Jersey? Many
supporters of ECR cite the nature of environmental conflict as lending itself more
towards ADR methods than traditional litigation, as follows:

The [environmental ADR] field had been proving that mediating and assisting
parties created better and more timely solutions, . . . [i]t's not just a way of




eliminating court delays, but also reducing the costs of environmental litigation

and the unsatisfactory conclusions of litigation. Also, in complex environmental

cases, often the real issues aren't what comes out in court--and the parties that can

really solve the problem often aren't at the table.”’
Under New Jersey law, judges can send environmental cases into court ordered
mediation. One such example is a New Jersey Supreme Court case, Spaulding
Composites Co., Inc. v. Aetna Cas. and Sur. Co. 38 Here, in a case that seeks to establish
the responsibility for cleanup of lead contamination at a waste site, the district court
ordered the parties into mediation to decide the amount of insurance coverage owed for
cleanup costs at the superfund site.*® In another New J ersey Supreme Court case
regarding who has the insurance liability for cleanup, the opinion sites mediation as being
the preferred method of resolution in such cases.” Each of these cases (and others not
cited here) involve the interests of several parties, primarily large corporations and
intricate matters of environmental regulation and application of law.

Other New Jersey cases illustrate the same conclusion — there is recognition by
judges that where cases involve complex matters of environmental dispute, the benefits
of court-annexed mediation, or voluntary negotiation among the parties are viable and
often preferable ways to settle such disputes. Is this an appropriate decision? Looking
back to the earlier discussion of ADR, the research bears this out. ADR methods are
simply better at addressing the issues and interests that arise from environmental law
cases, and are primary candidates for the successful implementation of ADR.

Conclusion
ADR is expanding into areas that were once thought to be the exclusive domain of

judges and lawyers. Health care, education and community conflicts are all benefiting

from the advantages that alternatives methods of dispute resolution have to offer. The




question then becomes, should we mandate that parties attempt mediation, negotiation or
arbitration in cases where this seems to work? The answer is yes. Despite the lack of
parties’ free-will that comes with court-mandated ADR, the research shows that this does
not necessarily impede all mandated ADR cases. This impediment can be overcome if
the parties become involved and the subject matter meet other criteria for success.

The win-lose adversarial approach forced by litigation typically does not resolve
controversies satisfactorily for all parties and can lead to continued conflict. This is an
especially undesirable result in the environmental arena where the decisions being made
and policies enforced can have far-reaching impacts beyond the interests of the parties in
court. We want to create sound and logical environmental guidelines, and not be bound
by the procedural ropes that often tie the hands of judges in a court of law.
Environmental conflict resolution seeks to resolve some of these issues by mandating the
elimination of the adversarial process, and replacing it with a forum in which everyone
involved has a chance to express their interests and concerns, and where the third-party
mediators are not bound by the same rules and restrictions that often tie judge’s hands in
these cases. ECR should be mandated by the New Jersey courts and courts throughout
the country as a preferred, if not primary, means of resolving environmental conflicts. It
makes sense in terms of the benefits it offers, not only to the plaintiff and defendant, but

also to the public impacted by its outcome.
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