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I Introduction

These days, the Uniform Mediation Act (“UMA?”) is all the rage among the
Alternative Dispute Resolution (“ADR”) community. New Jersey has received kudos for
being the third state in the Union to adopt UMA, which was developed by the National
Conference of Uniform State Laws (“NCUSL”), and has been approved and promulgated
by the American Bar Association (“ABA”) Section of Dispute Resolution, Association of
Conflict Resolution (“ACR”) and New Jersey Association of Professional Mediators
(“NJAPM™).! Although there has been a need for some time to establish the rules of the
game regarding actual confidentiality of communications made in “confidential” ADR
proceedings, and although UMA imposes a state-sanctioned presumption of
confidentiality attaching to mediation communications in subsequent court and agency
proceedings, there is still much uncertainty as to: (1) the scope of UMA and similar state
confidentiality statutes, (2) how and when the exceptions to this presumption of
confidentiality will apply, and (3) the “chilling effect” that these confidentiality
exceptions will have on the frank exchange of information that is so crucial to the
alternative resolution of disputes in many areas of practice, including the environmental
arena.

This paper seeks to address some of these issues in the context of environmental
disputes on a state and federal level, although many of these confidentiality issues will
similarly arise in connection with ADR proceedings in other practice areas. Section |
provides an introduction and overview of the history and emergence of environmental
ADR. Section II provides an overview of ADR programs developed and utilized by

federal and state environmental agencies in New Jersey. Section III provides a brief



report of how courts across the country have ruled on the issue of the confidentiality of
ADR communications in subsequent legal proceedings. Section IV provides an overview
of New Jersey’s Uniform Mediation Act (“UMA”), including: (A) enumerated
confidentiality exceptions, (B) conflicts between UMA confidentiality provisions and
federal disclosure requirements, and (C) conflicts between UMA states when subsequent
proceedings occur in non-UMA states. Section V proposes arguments in favor of
disclosure, while Section VI advances the case for confidentiality.

But first, before delving into confidentiality issues and conflicts of law, a brief
background is provided to establish a framework within which to analyze confidentiality
issues in the context of environmental ADR, including: (A) the history of environmental
ADR, (B) types of environmental disputes and typical parties, and (C) types of ADR
methods used in the environmental area.

A. History and Emergence of Environmental ADR

Prior to the 1960s, the American public perception was largely in favor of
industry and land development, without much regard for environmental consequences.2
Beginning in the 1960s, the winds had shifted and environmental concerns emerged as an
increasingly salient issue for the general public.3 Environmental disputes began to grow
in number, and ADR professionals appeared on the scene in the 1970s, with the first
documented environmental mediation occurring in 1974.* The continuing growth of
environmental disputes since that time, including the significant increase in the number
of multi-party and multi-district lawsuits filed in New Jersey and other states over the
past few years, has led to an increase in the demand placed on limited judicial resources.

Not surprisingly, this has led to an increased acceptance of and demand for alternative



means to litigation in resolving disputes in many practice areas, including the
environmental area. The success of ADR as a method by which to resolve disputes
quickly, cheaply and effectively has elevated its status from an “alternative” method to
the method of “first choice” among governmental agencies and private corporations.5
B. Types of Environmental Disputes and Parties

Environmental issues include, inter alia, disputes regarding pollution of the
natural environment, preservation of the natural environment, preservation of wildlife,
land use controls, insurance, industry practices, and whether governmental agencies or
legislatures overreach their constitutional authority in regulating environmental issues. In
2004, the most commonly litigated type of environmental dispute in New Jersey was with
regard to land use, although significant cases were also decided regarding the
Comprehensive Environmental Response, Compensation, and Liability Act
(“CERCLA”), insurance coverage, and whether the New Jersey Department of
Environmental Protection (“NJ DEP”) violated the commerce clause by levying fees on
solid waste ‘[ranspor‘[ers.6

Parties to environmental disputes may include private individuals, business
entities, environmental interest groups, and governmental agencies. In 2004, very few
environmental lawsuits were filed between private parties in New J ersey.7 Today, most
environmental disputes occur between governmental agencies and regulated par‘[ies.8
C. Types of ADR Methods Utilized to Resolve Environmental Conflicts

Common methods of resolving disputes by means other than litigation include
facilitation, mediation, arbitration, and med/arb.” Facilitation is an assisted negotiation,

less formal than mediation, where a neutral third party guides the disputants in a



controlled negotiation with emphasis directed at the parties’ issues and ultimate goals.'
The facilitator has no authority to force a settlement.''

Mediation is more formal than facilitation, but less so than an administrative
hearing or court trial. In mediation, parties attempt to resolve their disputes via
consensual agreement, with the mediator acting as a facilitator and/or evaluator.'?
Essentially, “[m]ediation is third party assistance with negotiation . . . [with the] goal [of]
... help[ing] the conflicting parties reach a voluntary agreement.”13 The mediator has no
authority to force a settlement between the parties, but the mediator can effectively
intervene and assist in resolving the dispute by “modify[ing] the physical and social
structure of the dispute, alter the issue structure of the dispute, and motivate the parties to
move toward settlement.”"*

Arbitration is “a process by which each party and/or its counsel presents its case
to a neutral third party, who then renders a specific award.”"” Arbitration is generally
more formal than mediation, but less so than a courtroom trial, and “is most often used
when a set of rules already exists and the issue is how to interpret them.”'® Arbitration
can be either binding or non-binding, depending on the forum and prior agreement of the
parties, and “the third party [arbitrator] must be acceptable to both disputants.”17

Med/arb is a hybrid form of ADR, wherein “binding arbitration is imposed if the
disputants fail to reach agreement through mediation.”"® Two advantages to med/arb are:
(1) “the disputants may be motivated to reach agreement during mediation because of

fear that they will [otherwise] lose control over the final outcomes,” and (2) “that a final

settlement is always reached.”"”



II. Environmental Agencies

Environmental agencies at the federal and state levels have adopted their own
ADR procedures, having implemented their own facilitation and mediation programs, and
endorsing arbitration as an alternative means to litigation.20
A. Environmental Protection Agency

The federal agency that is responsible for creating, implementing and enforcing
environmental regulations, rules and policies is the Environmental Protection Agency
(“EPA™).?" This agency has created the Conflict Prevention and Resolution Center
(hereinafter “CPRC”), which is responsible for EPA’s ADR policy and guidance.22 EPA
states that it strongly supports the use of ADR in resolving environmental conflicts with
outside parties, such as environmental advocacy groups, industry, and state agencies.23
EPA states that the benefits to using ADR in resolving environmental conflicts include:
(1) quicker resolution of issues, (2) more creative, long-term and satisfying resolutions,
(3) reduced costs, (4) better relationships between the agency and regulated parties, and
(5) increased support among regulated parties for EPA programs.24

EPA has adopted the definition of ADR that is used in the Administrative Dispute
Resolution Act of 1996 (“ADRA”), which is “any procedure that is used to resolve issues
in controversy, including but not limited to, conciliation, facilitation, mediation, fact
finding, minitrials, arbitration, and use of ombuds, or any combination thereof.”” The
enumerated ADR processes all require the involvement of a neutral third party who has

no stake in the substantive outcome. Sometimes this “neutral” third party is an EPA

employee, other times it will be someone from outside the agency.26 However, some



question may arise as to the impartiality of an EPA employee serving as a “neutral” third
party in a mediation where EPA is a disputant.
B. New Jersey Department of Environmental Protection

In New Jersey, the state agency that is responsible for creating, implementing and
enforcing environmental regulations is the Department of Environmental Protection (“NJ
DEP”).27 The NJ DEP has created the Office of Dispute Resolution (“ODR’), which
provides a forum for facilitation and/or mediation between the NJ DEP and affected
parties.28 ODR was created with the goals of avoiding lengthy, expensive proceedings in
trial and administrative courts, and improving communication between the NJ DEP and
the individuals or entities which are subject to its regulations.29 An additional benefit to
regulated parties is the opportunity to participate and have a voice in the regulatory
process as it directly pertains to them,*® which traditionally was not an option when
dealing with administrative agencies.

The types of disputes that are commonly addressed by ODR include those
pertaining to the issuance of and compliance with permits for water, air and land use, and
the assessment of penalties.3 ' The types of disputes that cannot be resolved by ODR
include disputes between private parties and challenges to NJ DEP policies, rules or
regulations.32 ODR attempts to resolve disputes via facilitation and/or mediation.”

In ODR facilitation, an informal meeting between the disputants is arranged,
usually prior to the filing of a formal complaint.34 ODR sets the structure for facilitated
meetings to keep the parties focused on substantive issues and ultimate goals, in an effort

to resolve the issue before the commencement of formal proceedings.35



In mediation, ODR serves as an “impartial third party” to assist the disputants in
resolving environmental matters outside of the administrative and judiciary courts.™
Most of the mediations handled by ODR pertain to matters which have already been
docketed and are already scheduled for an administrative hearing or trial.>” However, a
question could be raised as to how impartial an ODR mediator employed by NJ DEP
really is when mediating a dispute where NJ DEP is a party.

Prior to ODR mediation, parties are required to sign an agreement that: (1) they
will mediate in good faith, (2) agreements reached during mediation will be binding and
will have the effect of a contract in any future actions, (3) parties “will not use any
information obtained in the mediation in any subsequent proceedings,” and (4) parties
“will not subpoena the mediator in any subsequent proceedings.”3 ® However, there
appear to be some internal inconsistencies in this agreement. The second provision of the
agreement specifies that the mediation agreement will have the effect of a contract in
future proceedings, but the third and fourth sections prohibit parties and mediators from
disclosing confidential mediation information in subsequent proceedings, which is often
necessary for a successful contract enforcement action. This dilemma has contributed to
inconsistent and unpredictable rulings across the country regarding the admissibility of
“confidential” ADR communications in subsequent litigation.

I11. Courts have ruled inconsistently regarding ADR confidentiality

In recent years, state and federal courts have begun to subpoena mediation
records, mediators and parties, compelling them to testify about “confidential” mediation
communications in order to ascertain the intent of the parties and decide whether there

existed the requisite elements necessary for a contract to be enforceable (e.g., consent,



meeting of the minds, absence of mutual mistake).” In 2003, the 10th Circuit found “no
violation of mediation confidentiality rules” in a settlement enforcement case “where the
magistrate revealed settlement negotiations” during a party’s motion to reopen, finding
that disclosure was necessary to determine whether to reopen the case.”’ In 2002, the
Florida Court of Appeals refused to afford statutory confidentiality protection to
mediation communications in a settlement enforcement proceeding alleging mutual
mistake, when at trial the mediator testified as to a particular dollar amount being
mentioned by a party during the mediation.*'

In 2003, by far the most commonly litigated mediation issue across the country
was the enforcement of mediated settlement agreements.42 In that same year, the third
most commonly litigated mediation issue, out of seven categories, was breach of
confidentiali‘[y.43 Courts were literally and figuratively all over the map with their rulings
on whether to allow the use of “confidential” mediation information in subsequent legal
proceedings.44 For example, in 2003, the Northern District of California ruled in favor of
mediation confidentiality when it granted a party’s motion to strike an adversary’s brief,
which referred to the party’s confidential mediation brief.* This ruling was consistent
with applicable California law, which mandates that “no aspect of the mediation shall be
relied upon or introduced as evidence in any . . . judicial . . . proceeding.”*

By contrast, in 2002, the Hawaii Supreme Court ruled against mediation
confidentiality when it overruled the Intermediate Court of Appeals decision directing
trial courts to refrain from the existing practice of “seeking to discover during settlement
2547

conferences what occurred during the course of mandatory court-annexed arbitrations.

In so holding, the Hawaii Supreme Court stated that the objectives of ADR and



settlement are “more readily fulfilled if trial courts — when acting as mediators — have
knowledge of information regarding prior arbitration proceedings or previous settlement
attempts.”48
These conflicting opinions provide uncertainty as to whether “confidential”
information provided in ADR proceedings such as facilitation, mediation or arbitration

will be used in a subsequent legal proceeding.

IV. Uniform Mediation Act

This uncertainty has led the National Conference of Uniform State Laws
(“NCUSL”) to develop and draft the Uniform Mediation Act (“UMA”), which purports
to establish a uniform and predictable treatment of confidential mediation
communications. On November 22, 2004, New Jersey became the third state to enact
UMA,* which provides a uniform level of confidentiality to all applicable mediations,
including those mediations required or referred by administrative agencies and courts.”
At the time of this writing, six states had already passed their own versions of UMA,
including Illinois, Nebraska, Ohio, Washington, and Iowa,51 while other states are
considering similar bills.”* This paper will focus on the provisions of the New Jersey
UMA.

Under UMA, with the exception of enumerated exemptions, a presumption of
confidentiality attaches to the mediation and all communications pertaining to the
mediation, including phone calls, correspondence and conversations outside of the
mediation room.” This presumption of confidentiality generally precludes the neutral,

the parties, and others from revealing any of the mediation communications in other

proceedings, including subsequent lawsuits or arbitrations.™® Prior to the passing of



UMA, the State of New Jersey provided no statutory confidentiality privilege for private
mediations, and limited confidentiality for court-ordered mediations.”
A. Confidentiality Exceptions

There are express exceptions and waiver provisions to UMA’s confidentiality
protections.56 In subsequent criminal cases, or in contract enforcement proceedings
pertaining to the mediation settlement agreement, the confidentiality provision may be set
aside by the court if the need for this evidence ‘“substantially outweighs” the interest in
mediation confidentiality, and there is no alternative way for the court to obtain this
evidence.”’ Additionally, UMA does not apply to proceedings arising out of disputes
regarding collective bargaining agreements under the auspices of the New Jersey Public
Employment Relations Commission (“PERC”), or to mediations “conducted by a judge
who may make a ruling on the case.”® UMA does not cover mediations conducted by
primary or secondary schools where all of the parties are students, or to mediations
conducted by juvenile detention facilities if all the parties are residents of that facility.59

UMA'’s confidentiality protections do not apply when the parties have agreed in
writing that a mediation, or certain parts of a mediation, shall not remain confidential.®
Additionally, any person who “intentionally uses a mediation to plan, attempt to commit
or commit a crime, or to conceal an ongoing crime or ongoing criminal activity is
precluded from asserting a [confidentiality] privilege.”61 Other exceptions to
confidentiality protection include mediation communications used in a subsequent
complaint or malpractice claim filed against the mediator, a party or a non-party
participant for conduct that occurred during the mediation, or threats to inflict bodily

injury or to commit a future crime. Additional exceptions to confidentiality include
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mediation communications pertaining to child abuse or neglect in a proceeding where the
New Jersey Division of Youth and Family Services (“DYFS”) is a party, or
communications made during a mediation session which is open to the public.62

The criminal exception to the confidentiality protection provided by UMA
impacts the integrity of environmental dispute mediation, since “[a]lmost every federal
environmental statute imposes criminal liability. Congress has made virtually all
‘knowing’ and some ‘negligent’ violations of pollution control standards, limitations,
permits, and licenses subject to criminal . . . sanctions.”® Most of these statutes fail to
state thresholds which specify when a defendant’s conduct rises to the level of criminal
activity, instead leaving such determinations to administrative enforcement officials.**
This lack of clarity could lead to uncertainty and disagreement as to whether a party or
participant in an environmental mediation will be afforded confidentiality protection in a
related criminal proceeding.

B. How Will New Jersey Courts Apply UMA?

On July 28, 2005, the New Jersey Supreme Court endorsed UMA and applied its
reasoning retroactively to the issue of mediation confidentiality in State v. Williams, a
criminal case where the mediation in question occurred in New Jersey prior to the
enactment of New Jersey’s UMA.% In Williams, prior to trial the defendant and victim
had attempted to mediate a municipal court issue.® The mediation was not successful,
and the defendant attempted to call the municipal mediator as a defense witness in his
criminal trial.®” The trial court precluded the mediator from testifying at trial, pursuant to
N.J. Ct. R. 1:40-4(c), “which prohibits a mediator from testifying in any subsequent

proceeding.”68 The Appellate Division affirmed, and the New Jersey Supreme Court
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affirmed, applying UMA principles rather than those of the N.J. Court Rule relied upon
by the trial court, since UMA “is much more finely tuned and precise than [Rule] 1:40-
4(c).”® The Williams Court held that the “Defendant’s need for the mediator’s testimony
does not outweigh the interest in mediation confidentiality, and defendant has failed to
show that the evidence was not otherwise available.”’® Hence, the New Jersey Supreme
Court has upheld and applied the reasoning and policies underlying UMA, and has
provided further clarification and guidance to the lower courts regarding the treatment of
mediation confidentiality.

C. Will Federal or State Law Govern?

Although UMA has a confidentiality exemption for information that is subject to
disclosure by other law, there remains a question as to how it will interact with federal
disclosure laws and regulations, such as the Freedom of Information Act (“FOIA™).
There is some concern about the confidentiality of mediations conducted by
governmental agencies such as EPA, since FOIA requires that federal agencies disclose
certain agency records to the public.71 Non-parties to the mediation could obtain
confidential mediation records under the guise of submitting a request for agency
records.”” This disclosure requirement under FOIA could trump state mediation
confidentiality provisions, such as those provided by UMA.”

Another question arises as to whether federal courts will apply the state-
sanctioned UMA. The Third Circuit did not even mention UMA in a recent decision
which denied a party’s motion to enforce an oral agreement reached at mediation,
because doing so “would compromise the confidentiality of the negotiations, require the

settlement attorneys to become witnesses in appellate factfinding proceedings, and
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substantially complicate the disposition of litigation.” Beazer East, Inc. v. The Mead

Corp., Nos. 02-3727 and 4185 (3d. Cir. June 23, 2005) (quoting Herrnreitter v. Chicago

Housing Auth., 281 F.3d 634, 637 (7th Cir. 2002)). Although the Beazer appeal

originated in the Pennsylvania District Courts, the Third Circuit chose to follow the
reasoning and policy considerations of another circuit regarding mediation
confidentiality, rather than look to the provisions of UMA, which had already been
passed in four states, including New Jersey, which is within the jurisdiction of the Third
Circuit.™

Federal courts already recognize a limited confidentiality rule under Federal Rule
of Evidence (“FRE”) 408, which governs confidentiality of “compromise and offers to
compromise.” FRE 408 precludes admission into evidence of offers or promises to
accept “valuable consideration in compromising or attempting to compromise a claim
which was disputed as to either validity or amount,” for the purpose of proving “liability
for or invalidity of the claim or its amount.” However, FRE 408 “does not require
exclusion when the evidence is offered for another purpose, such as proving bias or
prejudice of a witness, negativing contention of undue delay, or proving an effort to
obstruct a criminal investigation or prosecution.” The policy considerations underlying
this rule are two-fold: (1) such evidence is not relevant, “since the offer may be motivated
by a desire for peace rather than from any concession of weakness of position,” and (2)
the “more consistently impressive ground is promotion of the public policy favoring the
compromise and settlement of disputes.”75 This rule provides protection for “evidence of
conduct or statements made in compromise negotiations, as well as the offer or

completed compromise itself,” because without this protection “an inevitable effect is to
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inhibit freedom of communication with respect to compromise, even among lawyers.” 1d.
If federal courts follow UMA, then mediation confidentiality will be much broader than
the protection provided by FRE 408, which only precludes admission of mediation
communications for the purpose of proving liability or the amount in dispute.

Federal Rule of Evidence (“FRE”) 501 adds another wrinkle to the question of
whether state privilege laws such as UMA will hold muster in federal court. In pertinent
part, FRE 501 states:

the privilege of a witness ... shall be governed by the principles of the

common law as they may be interpreted by the courts of the United
States in the light of reason and experience. However , in civil actions

and proceedings, with respect to an element of a claim or defense as to
which State law supplies the rule of decision, the privilege of a witness ...
shall be determined in accordance with State law.”

Thus, if New Jersey state law controls under FRE 501, then the state UMA would govern
the privilege of witnesses, and a mediator who is subsequently called as a witness in
federal court could assert the state-sanctioned mediation privilege. However, if New
Jersey state law does not control under FRE 501, which appears to be the case in federal
criminal proceedings and some civil suits, then federal judges are free to determine
whether a mediator who is called as a witness can assert a mediation privilege in
accordance with the federal judge’s interpretation of common law, without regard to
UMA.

The Erie doctrine addresses such choice of law matters, stating that federal courts
shall apply the Federal Rules to “procedural” issues and state common law to
“substantive” issues.”’ The test for whether an issue is “procedural” or “substantive” is
whether the choice of law will be “outcome determinative” to the li‘[igation.78 Although

the admission of a mediator’s testimony or mediation communication may seem at first to
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be a procedural, evidentiary matter, the admission or preclusion of such evidence could
be outcome determinative, and thus considered to be substantive. Hence, the Erie
doctrine may provide support for UMA’s confidentiality provisions in subsequent
litigation in federal courts, if the admission of the mediation communication is deemed to
be outcome determinative.

The interplay between confidentiality provisions in state laws such as UMA and
disclosure requirements in federal environmental laws and regulations could raise
constitutional questions as to the vertical separation of powers, and where the line should
be drawn in policing the state-federal divide. The text and structure of the Supremacy
Clause in Article VI clearly establishes that federal laws shall preempt conflicting state
laws.” However, the U.S. Supreme Court can strike down a federal law if it violates the
textual and structural provisions of the Tenth Amendment and vertical separation of
powers by infringing on the traditional province of states’ rights (e.g., police power to
protect the “health, safety and welfare” of its citizens). Additionally, the Necessary and
Proper Clause allows Congress to take all means necessary and proper to carry out its
constitutional duties.* Historically, the Framers intended that these provisions be used to
establish a national economy, free from imposition by the states.®! However, the
environmental issues that would be created by the emergence of the industrial revolution,
which would form the basis for our national economy, could not have been foreseen by
the Framers. Thus, the Constitution is silent as to whether a state confidentiality statute
such as UMA should trump federal disclosure requirements in the environmental context.

In general, the federal Department of Justice and EPA are both strongly opposed

to state privilege and immunity laws, and have taken the position that they are not bound
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by such laws in federal proceedings.82 In recent times, the U.S. Supreme Court has taken
a conservative stance on some issues, leaning toward a renewed sense of states’ rights
and a stronger Tenth Amendment, as is evidenced by recent rulings where federal statutes
criminalizing gun possession in school zones® and violence against women™ based on
Congress’s Commerce Clause power were struck down as a violation of the state’s police
power to protect the “health, safety and welfare” of its citizens. One could argue that few
issues are as salient to the “health, safety, and welfare” of Americans than those raised in
environmental disputes, and thus the confidentiality of environmental ADR
communications should fall under the state’s police power, pursuant to the Tenth
Amendment. However, since the days of the New Deal and President Roosevelt’s
“court-packing” proposal in the late 1930s, the Supreme Court has generally upheld the
constitutionality of federal environmental regulation and disclosure requirements based
on a broad reading of Congress’s Commerce Clause power.85

There are compelling public policy arguments as to why the federal government is
better suited to handle environmental issues. It is more efficient and consistent than
having each state define its own environmental agenda. Additionally, it prevents the
states from engaging in a “race to the bottom,” where environmental integrity would be
compromised in order to attract polluting industries that could improve the local economy
by creating more jobs, commerce, and tax revenue, albeit at the expense of clean air and
water. Although the federal government may be better suited than the states to handle
environmental regulation, it is debatable whether the federal government is better suited
to determine whether state mediation confidentiality provisions should be trumped by

federal disclosure requirements in subsequent environmental litigation.
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D. Which State Law Will Govern?

Confidentiality issues could also arise when a mediation occurs in a state
governed by UMA, such as New Jersey, and then the issue becomes the subject of
subsequent court proceedings in another state which has not adopted UMA. In such a
case, if the New Jersey mediator is called as a witness in the subsequent, out-of-state
court proceeding, would the mediator be able to assert the New Jersey mediation
confidentiality privilege? The text of New Jersey’s UMA is silent on the issue of
asserting its privileges in other jurisdictions, but rather makes a blanket statement that
mediation communications shall not be admissible in any subsequent court proceedings.86
However, it is questionable whether other states which do not recognize UMA will honor
New Jersey’s mediation confidentiality privilege when determining the admissibility of
“confidential” mediation communications as evidence in subsequent, out-of-state court
proceedings.

If another state adopts another version of UMA which provides a different level
of confidentiality protection than that of the New Jersey version (as do some of the
versions of UMA pending in various states®”), then which state’s version of UMA will be
followed in determining the admissibility of prior “confidential” communications from
the New Jersey mediation in the subsequent, out-of-state court proceeding? The National
Conference of Uniform State Laws (“NCUSL”), which developed the concept and
original draft of UMA, is currently lobbying other states to adopt certain provisions to
their versions of UMA, at least one of which New Jersey declined when it passed

UMA.® Thus, it is not unreasonable to assume that some of these states may adopt or
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not adopt NCUSL’s recommended changes, which would create a situation where the
Uniform Mediation Act would be less than “uniform.”

V. The Case for Disclosure

There are compelling public policy arguments in favor of mandatory disclosure of
mediation communications, especially when a party or neutral discovers during the
course of mediation that one party is engaging in activity that could potentially harm the
health, safety and welfare of innocent citizens.® An example is the Firestone tire case,
where large numbers of people were getting into serious and fatal car accidents as a result
of a manufacturer’s defect, because the manufacturer continuously settled the onslaught
of products liability lawsuits via confidential ADR.” If these cases had gone to court
instead, then information about the defective tires would have become public record and
would have been reported in the news.”’ This would have armed consumers with the
information necessary to protect themselves from additional highway deaths by simply
changing their tires.”> In 2002, the federal Appeals Court in the Sixth Circuit upheld the
tradition of public access to judicial proceedings and information, stating, “Democracies
die behind closed doors.””?

One could easily imagine a similar circumstance arising in the environmental
context, where a polluting defendant would quietly settle in a confidential ADR
proceeding with plaintiffs who had been injured by the defendant’s emission of toxic
fumes or dumping of hazardous chemicals into the community’s drinking water. Such a
confidential settlement would keep the continuing danger secret from other citizens who

are likely to be similarly harmed. In such a case, with innocent lives at stake, it could be

argued that the interests of the community in obtaining disclosure of the information
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relating to the pollution would outweigh the privacy interests of the parties in the ADR
proceeding.

VI The Case for Confidentiality

Despite the arguments in favor of disclosure, most ADR cases do not affect the
health, safety and welfare of large numbers of people; thus the public is not harmed by
the enforcement of confidentiality provisions in ADR proceedings.94 There is a widely
held opinion that in the majority of cases, the privacy interests of the mediation parties
outweighs the public’s right to information about settlements.” The privacy interests of
the parties and the integrity of the mediation process becomes compromised when parties
fear that frank disclosure of information, which is often necessary for successful
resolution, will be made public.

There is also an adverse effect on professional mediators and other types of
neutrals when courts order the disclosure of “confidential” mediation communications.
Mediators are increasingly being sued by mediation parties, and a court order to disclose
“confidential” mediation communications conflicts with the mediator’s ethical
obligations and representations of confidentiality to the parties.96 In this regard, the
passage of UMA is a step in the right direction, because now the rules of the game have
been somewhat clarified, with UMA expressly stating that the mediator has a
responsibility at the start of the mediation to explain to the parties how the exceptions to
the presumption of confidentiality may affect subsequent li‘[iga‘[ion.97

However, this increased risk of mediator malpractice, arising from the growing
trend of parties suing their mediators and the uncertainty regarding the applicability of

mediation confidentiality provisions, will likely drive up the cost of mediator malpractice
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insurance. This increased risk and cost of doing business is likely to be passed on to the
consumer. Thus, if this trend continues, in the future mediators may follow the path
down which today’s attorneys have already traveled, by becoming generally too
expensive for the average person to hire. This could seriously undermine one of the most
significant benefits of mediation, which is cost effectiveness.
VII. Conclusion

Although UMA and other state mediation confidentiality provisions are a step in
the right direction, in that they clarify the rules of an ambiguous game, there are still
many instances and avenues by which parties and nonparties can circumvent the
confidentiality of mediation communications. While some guidelines provided by UMA
are better than the previous alternative, which provided no statutory guidelines, there still
remains uncertainty as to when and whether “confidential” mediation provisions are
really confidential. Despite the policy arguments in favor of disclosure, the potential for
loss of confidentiality protection in subsequent litigation, even in the presence of a
properly executed confidentiality agreement, will most likely have a “chilling effect” on
the frank exchange of information and accessibility to mediators by the average citizen
that is so vital to the success of ADR proceedings in many areas of practice, including

that of environmental disputes.
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